




Respondent argued, would surely occur if Complaint Counsel were to contact and/or issue 
subpoenas to ECM's customers; and (2) the customer communications requested by Complaint 
Counsel are available from ECM, which ECM asserts is less burdensome and less expensive than 
seeking such information from Respondent's customers. 

Respondent's previous motion for protective order was denied by Order issued January 
10,2014. ("January 10 Order"). The January 10 Order held, among other things, that "[t]he 
nature of Respondent's representations to its customers and distributors is a key issue in the 
case," and thus within the scope of discovery under Rule 3.31(c)(l). January 10 Order at 6. 
Further, Respondent had acknowledged that ECM's wrmnunications with its customers 
regarding ECM Additives are discoverable. See id at 8. In addition, the January 10 Order held 
that "Respondent's assertion that disclosure ofECM's customer list will inevitably result in a 
devastating loss of business" was not sufficiently supported by the facts that Respondent 
presented. January 10 Order at 6. Furthermore, the January 10 Order held that it was "premature 
to deterinine whether obtaining discovery of communications directly from ECM's customers is 
more burdensome or more expensive than obtaining such communications from ECM" because 
no discovery had yet been issued to any ECM customer, and there was no pending motion by any 
customer resisting discovery ofECM communications on the ground of burden or expense. Id. 

III. Analysis 

Based upon the representations of the parties and the exhibits attached to the Motion and 
Opposition, on or about January 29, 2014, Complaint Counsel issued subpoenas duces tecum to 
11 ECM prospective or former customers, drawn from a list of customers provided by 
Respondent. In addition, on February 3, 2014, Complaint Counsel notified Respondent's 
counsel that it intended to issue subpoenas to 35 ECM customers identified by Respondent as 
current customers. On February 4, 2014, Complaint Counsel indicated it would issue subpoenas 
to 15 additional current ECM customers. 1 A copy of one document subpoena issued by 
Complaint Counsel, attached to the Motion, seeks all documents pertaining to ECM and the 
ECM Additive, including any communications with ECM; marketing materials; testing or 
scientific information; internal communications; and third-party communications. Motion RX
D. Respondent represents, and Complaint Counsel does not dispute, that other customer 
subpoenas are, or will be, substantially identical. 

According to Complaint Counsel, in connection with previous discovery, Respondent 
provided a list of .} prospective customers and another list of .} current customers. 
Opposition at 2. Robert Sinclair, Respondent's President and Chief Executive Officer, states in a 
declaration attached to the Motion that ECM sold its product to .} customers in 2013. Motion 
RX-A (hereafter, "Sinclair Decl.") 5. 

Respondent does not dispute the relevance of the requested documents under Rule 

1 Respondent states that Complaint Counsel has represented that it will not serve subpoenas on additional ECM 
customers pending resolution of the instant Motion. 
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3.31 (c)( I), but argues that customer subpoenas should nevertheless be limited under Rule 
3.31(c)(2). Specifically, Respondent contends that (1) the discovery sought from ECM 
customers is redundant and cumulative because the same information is obtainable from ECM 
directly; (2) the probative value of discovery from ECM' s top 1 0 customers is substantially 
outweighed the burden the will as a result of 

; and (3) it is reasonable to 
impose an overall limit of 35 customer subpoenas and to exclude the top ECM accounts, given 
the fmancial harm that Respondent asserts will occur. Memorandum in Support of Motion 
("Memorandum") at 6-8. · 

Complaint Counsel contends that there is insufficient evidence that any ECM customer 
has stopped, or will stop, purchasing from Respondent solely as a result of being contacted by 
Complaint Counsel; that it cannot properly litigate this case without taking discovery from 
ECM's customers; and that there are no other means to obtain the requested discovery. 
Opposition at 5-8. 

As of the date of this Order, no ECM customer has filed a motion seeking to quash any 
subpoena issued by Complaint Counsel. 

A. Asserted Duplic~tion oflnformation Available from ECM Directly 

Respondent argues that Complaint Couns~l has received database summaries ofECM's 
communications with customers, .and also has received, or will receive, thousands of pages of 
customer correspondence with ECM, such as e-mails and faxes. Included in these materials, 
Respondent asserts, are not. only customer communications with ECM, but also marketing 
materials, and testing and scientific data that ECM conveyed to its customers in support of 
ECM' s product claims. Because this is the same information Complaint Counsel seeks in its 
customer subpoenas, Respondent argues, the subpoenas seek cumulative and redundant 
documents, and should, therefore, be limited pursuant to Rule 3.31 ( c )(2)(i). 

Complaint Counsel responds that ECM's document production is not duplicative of all 
information it seeks from ECM customers. Complaint Counsel states that Respondent's records 
provide l ittle or no information about verbal communications, and further, that even if 
Respondent's records may indicate what Respondent said to its customers, it cannot be 
determined how customers understood Respondent's claims without hearing from the customers 
themselves. In addition, Complaint Counsel asserts, Respondent's reo.ords will not reflect 
customers' internal communications regarding Respondent's product claims, or customers' third
party communications in this regard that were not shared with ECM. 

In In re LabMD Inc., No. 9357,2013 WL 6327986 (Nov. 22, 2013), an Order was issued 
holding that the respondent could not object to subpoenas issued to nonparties on the ground that 
the subpoenas sought information that was duplicative of information already provided by the 
respondent, because such argument improperly relied upon the rights of or burdens imposed on 
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nonparties, rather than those of the r.espondent. 2013 WL 6327986 at *4. See also In re 
Horizon Corp., 88 F.T.C. 208, 1976 FTC LEXIS 209, at *4 n.5 (July 28, 1976) (holding that a · 
party may not ask for an order to protect the rights of another). Other than citing the general 
language of3.31(c)(2)(i) placing limits on cumulative discovery, Respondent fails to articulate 
how its interests are hurt by nonparties' producing allegedly duplicative documents. 

Moreover, Respondent fails to demonstrate, and it will not be presumed, that customer 
records of communications, or marketing or testing materials, regarding ECM or the ECM 
Additive, are entirely duplicative of Respondent's records. There is no basis for concluding that 
Respondent' s records include customers' internal communications, or all customers' third-party 
communications regarding ECM or the ECM Additive, or all non-written communications 
between ECM and its customers. In addition, while Respondent's database summaries of 
customer communications may purport to recite what ECM or a customer said in a given 
conversation, this is not a basis for preventing Complaint Counsel from exploring customer 
recollections of those conversations, and limiting discovery to Respondent' s recitations. 

Furthermore, as noted in the January 10 Order denying Respondent's previous motion for 
protective order, a ''key issue" in this case is the nature of Respondent's representations to its 
customers. How customers interpreted Respondent's statements and written materials, which is 
uniquely within the knowledge of those customers, is relevant to this issue. See In re Telebrands 
Corp., 140 F.T.C. 278, 291,2005 FTC LEXIS 178 (Sept. 19, 2005) ("An ad is misleading if at 
least a significant minority of reasonable consumers are likely to take away the misleading 
claim."). Indeed, Respondent specifically claims, in defense, that it sells to "sophisticated 
customers" who would not interpret Respondent's representations in the manner alleged in the 
Complaint, further placing in issue the manner in which ECM customers interpreted 
Respondent's representations. 

Accordingly, ECM customer subpoenas will not be limited on the basis that the requested 
discovery is cumulative and redundant of discovery provided, or to be provided, by Respondent. 

B. Asserted Undue Burden 

Respondent asserts, as it did in its previous motion for a protective order, that Complaint 
Counsel's issuance of subpoenas will result in ECM losing customers. Respondent further 
asserts, relying upon the declarations of Mr. Sinclair and ECM's Chief Financial Officer and 
certain ECM financial documents attached that if ECM 

. SinClair Decl. ,, 6, 15-16; Motion RX-C (Declaration ofKennet:h 
C. Sullivan) ,, 10-13. Thus, Respondent argues, the burden that will be placed on Respondent 
by the issuance of customer subpoenas outweighs the relevance of the information sought from 
the customers. 

Fundamental to Respondent's claim of w1due bmden is the:: factual assertion that 
customers will cease doing business with ECM if subpoenaed by Complaint Counsel. In support 
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of this claim, Respondent points to four customers: ; American Plastic 
Manufacturing, Inc.; MacNeill Engineering Company; and Sigma Plastics Group. 

1. 

Motion RX-A:4. Respondent asserts that the foregoing supports its claim that issuance of 
subpoenas will cause its customers to cease doing business with ECM. 
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. While it is possible that the FTC subpoena 
was the "last straw" for respect to ECM-treated ba~ cannot be concluded on the 
record ptesented that, but for Complaint Counsel's subpoena, ~} would have continued 
doing business with ECM, or that ~ decided not to purchase ECM additive treated bags 
"because of' Complaint Counsel's subpoena, as opposed to - concerns about 
Respondent's claims. Thus, the loss of-} business does not prove that Respondent will 
lose customers solely because they receive subpoenas from Complaint Counsel. 

2. American Plastic Manufacturing, Inc. and MacNeill Engineering 
Company 

In further support of Respondent's claim that Complaint Counsel's subpoenas will cause 
customers to cease doing business with ECM, Respondent states that in the investigative stage of 
this case, American Plastic Manufacturing, Inc. ("American PlastiC") and MacNeill Engineering 
Company ("MacNeill';) also ceased doing business with ECM after being "contacted" by 
Complaint Counsel during the investigative phase of this case, and before these companies 
entered into consent agreements with the FTC. Memorandum at 1; Sinclair Dec.I. ~ 9. Even 
assuming that American Plastic and MacNeill have ceased doing business with ECM, 
Respondent submits no evidence to support a finding that such entities ceased doing business 
with ECM because of being subpoenaed by Complaint Counsel in the instant case. Further, in an 
affidavit, Complaint Counsel Katherine Johnson states that American Plastic and MacNeill knew 
that they were being investigated as targets, and that Complaint Counsel informed these 
companies that they would face litigation if they did not agree to stop conveying ECM's 
biodegradability claims. Opposition CCX-A (hereafter, "Johnson Decl.") ~ 17. Thes.e unique 
circumstances do not wammt the inference that other ECM customers will discontinue business 
with ECM merely because they are subpoenaed to give information in this case. 

3. Sigma Plastics Group 

..... 1'. ...... Plastic Group ("Sigma") has 
. Sinclair Decl. ~ 9. However, this statement does not 

explain the relationship of Sigma to ECM, state that has been subpoenaed by Complaint 
Counsel, or assert any reason for Sigma's . It cannot be concluded 
based on this statement that Sigma is a "customer," or that Sigma's conduct is related to being 
subpoenaed by Complaint Counsel. Moreover, Complaint Counsel states that "Sigma has not 
received a subpoena, nor has Complaint Counsel proposed to subpoena Sigma." Opposition at 5 
~on Decl. ~ 15). Thus, ~ere is no basis for_ concluding that Sigma's -
- was caused by Complamt Counsel's servmg a subpoena, or that other ECM 
customers would cease doing business with ECM if they are served with a subpoena by 
Complaint Counsel. 
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4. Conclusion 

Respondent has failed to demonstrate as a factual matter that {1111}, American Plastics, 
MacNeill, or Sigma ceased doing business with ECM solely because they were subpoenaed by 
Complaint Counsel. Thus, Respondent bas failed to support its factual assertion that it will lose 
customers that are subpoenaed by Complaint Counsel. Because this assertion is the basis for 
Respondent's argument that Complaint Counsel's subpoenaing customers will unduly burden 
Respondent with irreparable financial harm, Respondent bas similarly failed to demonstrate that 
Complaint Counsel should therefore be limited in its discovery, as proposed by Respondent? 

C. Reasonableness of the proposed limitation 

Respondent asserts that "given the fact of business loss" that it claims has been 
demonstrated as a result of Complaint Counsel's issuing its first 11 subpoenas, "it is reasonable 
to impose an overall limit." Memorandum at 7-8. This assertion is logically indistinguishable 
from Respondent's claim that the issuance of subpoenas should be limited because it will result 
in irreparable financial harm to ECM, and thereby present an undue burden. As noted above, 
Respondent has failed to prove its assertion of business loss solely as a result of customers; being 
subpoenaed by Complaint CounseL Absent such proof, the "reasonableness" of the proposed 
limitation is not materiaL 

IV. Conclusion 

For all the foregoing reasons, Respondent's Motion for Protective Order is DENIED. 

ORDERED: 
D. Michael Chappell 
Chief Administrative Law Judge 

Date: March 18,2014 

2 Given that Respondent has not proven its basic factual premise that it will lose customers that are subpoenaed by 
Complaint Counsel, it is not necessary to further determine whether or not Respondent's financial documents prove 
Respondent's assertion that it will be "irreparably harmed" if it loses even one top ten customer. 
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